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EDITORIAL NOTES 


Ir Is WITH much gratification we learn that a model code of criminal 
procedure for recommendaion to the State Legislatures of the country 
will be undertaken by the American Law Institute, of which Dr. William 
Draper Lewis, former Dean of the University of Pennsylvania Law 
School, is director. The work will take three years, and the cost of 
drafting the code will be met by the Laura Spelman Rockefeller Memorial, 
the trustees of which have appropriated $20,000 for each year. The plan 
for drafting the code will be made by a committee composed of the Ex- 
ecutive Committee of the American Law Institute, which includes John 
W. Davis, Elihu Root and Judge Benjamin Cardozo, and others, including 
Judge Harry Olson, of Chicago, Judge Charles C. Nott, of New York, 
Henry L. Stimson, of New York, and Dr. William E. Mikell, Dean of the 
Law School of the University of Pennsylvania. The Committee says: 
“On the publication of the model code as an official publication of the 
institute, the work for which the donation of the Laura Spelman Rocke- 
feller Memorial has been made will have been accomplished. Whether 
the Institute should undertake to present the code to Courts and Legisla- 
tures with a view to urging its adoption or leave that task to the Amer- 
ican Bar Association is a matter which does not have to be decided at 
the present time.” Certainly the code will be looked for with great inter- 
est by those who believe there should be great changes made in the mat- 
ter of criminal law and its enforcement. 









& Former Judge and recent Commissioner of the Public Utility Board, 
i Harry V. Osborne, in a recent interview, speaks of the importance of the 
permanency of the officials constituting that Board. Judge Osborne was 
one who drafted the original law in this State relating to the Board. He 
says: “It was our original intention to place this Board on a par with 
the judiciary of the State in order to remove it if possible from political 
exploitation, and attract the best men possible to the office. The character 
of the work of the Board is highly specialized, and therefore, men who 
have become experienced should be retained if possible, assuming, of 
course, they are efficient. It is just as important in this case as in the 
case of a Judge on the Bench. The people are entitled to have the benefit 
of the experience of the trained member. Yet it is significant that no 
Commissioner has ever succeeded himself since the establishment of the 
Board in 1911. Judge Treacy’s second appointment came after an inter- 
val of several years. None of the members appointed upon the Board’s 
reorganization in 1921 remain.” Every lawyer and informed laymen must 
agree with this view. Constant changes in the Board are detrimental to 
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its efficiency and ought not to be tolerated, especially when made on 
grounds of politics. 





In 1920 a new election law went into force in this State succeeding 
the Geran Act. which, generally speaking, was an excellent law. That 
1920 Act took up 258 pages in the Public Laws of that year. In 1921 
amendments and additions occupied 99 pages of the Public Laws. In 
1922 another 72 pages were added. In 1923 some amendments were 
made. In 1924 there were no amendments. The result is a complex 
and confusing system which does no credit to our Legislatures. It seems 
now time that body should return to fundamentals and give the public a 
sane, understandable, simple law that will be just and effective and at 
no greater length than the Revised Act of 1898, which took up only 1o1 
pages of the statutes. A proper, conscientious reviser could even reduce 
that quantity. 





Attention should be called more widely to a decision of our Supreme 
Court, rendered by Mr. Justice Trenchard, to the effect that it is not 
necessary to prove the driver of an automobile to have been drunk 
when operating his machine and causing an accident, in order to con- 
vict him of violating the law. The case is that of State v. Rogers. True, 
that decision was rendered sometime ago, when the law on which the case 
was founded was an amendment to the Crimes Act, but when the Motor 
Vehicle Act was passed in 1921 this very Crimes Act Amendment as 
to its language was made part of that Act, and it reads: “No person 
shall operate a motor vehicle while under the influence of intoxicating 
liquor, or any narcotic,” etc. (P. L. 1921, p. 665). It does not say 
one must be actually drunk to come under the condemnation of the law, 
and we think magistrates make a mistake in requiring proof of more 
than “influence” in order to convict. 





More or less discussion has taken place recently—before the May 
primary—as to the wisdom of the direct primary system. It is likely 
to receive more attention than ever since the last Legislature decreed that 
primaries should be advanced so many months ahead of the time set by 
the previous law. As an ideal the direct primary is based on real democ- 
racy. Asa practical matter in politics it is very far from ideal. It com- 
pels persons who would like to run as candidates for high offices or 
low to come out and publicly declare they are office seekers, and go about, 
or have others go about for them, to secure signers to a petition recom- 
mending them. Almost anyone can obtain sufficient signatures to such 
a petition, on the general pringjple that one who puts out a petition that 
he be hung could probably secure an abundance of names on it. The 
petition itself is almost an absurdity and it is certain it does not always, 
in fact it rather rarely, shows what true public sentiment is. We notice 
that ex-Governor Stokes has never favored the principle much, and we 
strongly incline to believe that he is right. The real old-fashioned party 
convention, if it could be had on a clean, honest basis, has a great deal 
more to favor it than the direct primary. Certainly it usually called forth 
a high class of citizens to run for office; it called the men—the candi- 
dates did not call themselves. The question of going back, at least a few 
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steps, from what is called “progress,” is one which ought to receive the 
careful consideration of those who have the best interests of the State and 
Nation at heart. 





In the April Law JourNAL (p. 121) a reference was made to the 
fact that in a “Register” of lawyers in New Jersey in 1810, no mention 
appeared of an attorney living in Cape May county. That county, how- 
ever, dates from 1692 and so we suggested that it might have been “so 
good that it did not have any litigation.” Now Mr. Morgan Hand, of 
Cape May Court House, writes to us: 

“James Giles practiced in Cape May county from 1783. A number 
of his books marked with his ‘book-plate’ are preserved in the Cape May 
County Clerk’s Office; such as ‘Hale’s Pleas of the Crown,’ ‘Lilly’s 
Abridgment,’ ‘Jacob’s Law Dictionary,’ etc.; supposed to have been 
bequeathed by him to the County of Cape May. And this does not 
conclusively indicate that Cape May was ‘so good.’ ” 





cery Court who have misapprehended the rule regulating charges for 
stenographic work in connection with the taking of testimony by over- 
charging solicitors will be expected to make prompt restitution of the 
excess fees collected. Mr. Backes said that it is the practice of some Masters 
to require litigants to pay for such stenographic work in divorce cases, de- 
pending upon a Rule of the Court which provides that the examination of a 
witness before a Master shall be reduced to writing by the Master at the 
expense of the party requiring it. The Vice-Chancellor said that this 
simply means that in the first instance each party litigant must pay for 
his own testimony and for this the Court may charge only the amount 
allowed by the fee bill, thirty cents a folio. But if Masters employ 
stenographers to do their own work in these cases, they, not the litigant, 
must foot the bill. 





We have heretofore laid stress upon the fact that in Newark and 
other large cities in this State the great majority, perhaps go per cent., 
of those who were arrested and pleaded guilty, or non vult, to selling in- 
toxicating liquors were foreign born, and, as a rule, not American citi- 
zens. That is to say, not naturalized. It appears now to be so in the 
rural districts as well. In April we noticed that a raid was made on “boot- 
leggers” and owners of stills, etc., in Sussex county, and with the foreign 
names as conspicuous as those we have cited in the cities, such, for ex- 
ample, as Welcha, Molina, Shvedoff, Kriswsky, Kesmiski, Hannek, 
Klinchuck, Alexandrowitz, Sklar, Mycek, Prokopchik, Hicoke, Denisis- 
wick, Rapasy, Concuoy, Dekmar, Hoda, etc., etc. To prove our position 
we made inquiry of a proper authority of the Court at Newton as to how 
many of these defendants were citizens. Judge Shay, it seems, investi- 
gated and found that among the thirty-five who were brought before him 
in one day just one was a citizen, three had taken out first papers and 
thirty-one were aliens. In other words, almost 99 per cent. were non- 
citizens. This is probably more than the average of aliens in liquor cases, 
but it is something to arrest the attention. And the facts, we believe, 
will continue just so as long as there is no Federal law to deport alien 
lawbreakers. 


Vice-Chancellor Backes has ruled that Special Masters of the Chan-— 
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It is quite possible an effort will be made again next winter to induce 
the Legislature to require or allow voting machines for use at elections. 
Certainly the matter should be strongly protested unless it can be proven 
beyond possibility of doubt that they cannot go wrong. One of our able 
dailies, the Newark “Evening News,” favors the voting machine, but it 
clearly overlooks, what we believe to be a fact, that it is possible for a 
manipulator to alter the figures or candidates without disarranging the 
totals. We base our authority for this on a clever machinist who demon- 
strated, when the machines were in use in New Jersey before, that it could 
be done. Unfortunately that particular man, who then lived within a 
mile of the Law Journat office, has since died; otherwise we should 
like to prove our case by him, provided a voting machine were here by 
which to test it. It might be answered that there are more machines 
than formerly, and that perfect ones as against fraud can be obtained, 
but there ought to be absolute proof. We do know that at the last national 
election in Torrington, Conn., a machine failed to function properly. In 
that case one of the Presidential Elector candidates received 1,200 more 
votes than the entire total recorded. This happened not to affect the 
result, but that was a happening and might have imperilled the whole 
result in that municipality. Aside from this there remains the fact that 
most voters desire to study carefully their ballots in advance and make 
sure they vote as they intend. For anyone not used to a machine having 
figures a voting machine having in its front a mass of names is confusing, 
while to ignorant voters it is far more so. A short ballot, but a real 
ballot, is, we feel sure, the most satisfactory method of voting. 





AMERICAN IDEALS DURING THE PAST HALF-CENTURY’ 


I think that I would like to say a few words to you all about the 
view that I take of the progress of our country during this long period. 
Special incidents are not of so much consequence. This man does this, 
another does that, duties may be well done, special services may be ren- 
dered, misguided men may attack the foundations of government, wild 
enthusiasts may seek to disturb and destroy the order of our social life. 
Important events may happen for good or for ill. They all pass, and 
as we look back at them, they all seek a level; but the important thing, the 
all-important thing is the tendency. In what direction have we been 
going? Not whether the country was right or wrong on this question 
or that question, not so much whether our legislative bodies are doing 
their work as they ought to now, not so much whether our laws are being 
executed as well as they ought to be, but which way is the country 
going? What is the aggregate and permanent effect upon the main- 
tenance and the development and the progress of free self-government, 
for the maintenance of liberty and justice? Are we going up or down? 
Is the experiment gaining ground, or is it losing? Have all the ser- 
vices and all the sacrifices and all the good and brave things done been 
built into a structure that will last, or have they been wasted? 

Now, let me give you an old man’s view about what has been hap- 


pening in these last fifty-seven years since I came into this Club, when 


‘Address delivered by the Hon. Elihu Root at a dinner given in honor of his 
eightieth birthday, at the Union League Club, New York. 
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John Jay was president of it, years during which the whole list of the 
resident members of the Club has changed. There are but two men 
living who were on the list in 1868, and there are but three men living 
who came into the Club in that year. The two are Charles Lanier and 
Horace W. Fuller, and the three who came in and still live are Chauncey 
M. Depew, George F. Baker and myself. 

George Baker and Depew float upon golden clouds. They have 
ceased to reckon the years of their lives by ordinary measurements, and 
they count their ages by light years. I am here to tell you what I think. 

With all the things I see that seem to be going wrong, with all the 
deficiencies that trouble me nights when I do not get to sleep as soon as 
I ought, with all the wrong steps that I see taken, about Japan and 
otherwise, nevertheless I see this, that there is a far greater interest in 
public affairs among the people of the United States than there was 
fifty-seven years ago. Where you could find one man then who was 
interested in the administration of our government and the proper regu- 
lation of our social order, you find a thousand today. There is a far bet- 
ter understanding among the people of the United States of what is 
essential to the performance of the duty of citizenship than there was 
then. All over the country there is vast inquiry, studious investigation, 
real study, real thought, really anxious seeking after light as to the duty 
of citizenship. 

We have more honest elections—the very root of the working of the 
institutions of free government—far more honest elections than we had. 
It was my duty forty years ago in the District Attorney’s office to enforce 
the election laws of the United States. Matters which were of common 
happening then would be unthinkable now. The processes through 
which the freeman’s will expressed in the ballot receives effect have be- 
come a part of the ordinary habit, a recognized conformity to proper 
standards of conduct. I have seen men from a lodging house in this town 
with ballots put in their hands marched in single file up to the polling 
places under supervision to see that the ballots, which they were required 
to keep always in sight, were the ones that were put into the ballot box, 
in order that it might be certain that they had carried out their contract 
before they received their compensation. All the frauds and the intimi- 
dations and the violations of the rights of the voters which were com- 
mon then have practically disappeared. You are to argue back from that 
to the greater competency and the more effective purpose of the plain 
people of the country for the orderly conduct of government. 

There is far greater honesty in public service than there was half a 
century ago. The Crédit Mobilier would be impossible now. More 
uproar has been raised by a single dereliction in high public office within 
the past year than was raised over the Crédit Mobilier scandals, which 
embraced a large part of the people concerned in our government. 

The excesses and frauds of the Tweed ring would be impossible to- 
day. The successors of those distinguished administrators are careful, 
because a more alert and competent people would not stand what they 
submitted to half a century ago. The Legislature of New York could not 
now indulge in the carnival of crime and favoritism and corruption which 
we then endured. Now, in the Congress of the United States, if any 
man be suspected of crookedness, or graft, he is a marked man. In 
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State government, in city government, in the national government we are 
far more honest and upright and faithful than we were then. 

We have become a more tolerant people towards the opinions of 
others. The Ku Klux Klan is a protest by narrow-minded men who 
have been left behind in the general development of the moral nature of 
our people, against a progress that they dislike. Who can for a moment 
suppose that fifty years ago the general support coming to the great enter- 
prise which Bishop Manning is leading so gloriously today would have 
been had? A broader-minded public, a more tolerant public, a public 
with capacity for catching hold of the essential things of spiritual life 
and laying aside petty controversies about non-essential things has been 
exposed by this great campaign for the building of the great Cathedral. 

We have become a more humane people, compassionate. Sympathy 
with distress and suffering, sense of the brotherhood of man, appears 
among the American people as nowhere ever before in the world, and 
that means a better people. It means a less narrow and less selfish 
people. 

We have acquired a standard of national conduct which acknowledges 
the moral obligation of the nation. The Mexican war would not be 
possible today, people would not stand for it. The treatment of the 
Indians, which was a blot upon our history, would not be possible today. 
We would not stand for it, because we are a better people. Cuba and 
Porto Rico and the Philippines set off against the treatment of Mexico 
and the Indians show how our people have changed and grown in 
grace. 
We are becoming a better educated people. I doubt not that Mr. 
Hughes and Mr. Beck will agree with me when I say that the young 
lawyers who are coming to the Bar include a vast number of young men 
of the first ability, far better educated than I was, or my associates were, 
when I came to the Bar fifty-eight years ago. It is so with the physicians ; 
far better educated, more scientific men, the physicians are. And the 
engineers, and all the great throng of men using their brains in the new 
professions, in all branches of science—and that means not such and 
such individuals, it means not the virtues of the Harvard Law School 
or the Yale Law School or the Columbia Law School—it means that we 
are in general becoming a better educated and more competent people. 
All over the land behold the rush of American youth to the colleges and 
universities for learning—nothing like it was ever seen in the world. 
The nearest that we can come to it is in that great crowding into 
the universities upon the dawn of the new learning that let the light in 
upon the darkness of the middle ages. The education is not always the 
wisest, it has serious defects. I tfMink our educators are shrinking away 
from the fundamental idea of disciplinary study, with too much tendency 
to read their duty as being to convey to everybody all the information 
upon every subject that any one wants to know about; but nevertheless 
that is in a great measure because the teachers need to be taught, because 
the educators need to be educated, and that process is going on. All over 
the land these hundreds of thousands of growing, ambitious American 
youths are crowding into our universities and colleges to get learning. 
All over our country people are discussing, are reading, are forming 
opinions—often crude and ill-informed opinions—but forming them with 
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the best information they have, and seeking for more information, upon 
all the subjects of importance to human life, upon questions of domestic 
government, upon questions of constitutional application, upon questions 
of social order, upon questions of international duty and right; and the 
greatest process of universal education is going on now before our eyes 
that has ever been known. 

Now, with all the things that go on, with all the things neglected, 
with all the foolish and wrong-headed things that are done, nevertheless, 
unless our whole theory of the ultimate competency of free men to gov- 
ern themselves is wrong, unless the whole basis upon which free demo- 
cratic government rests is wrong, America is on the road. I think great 
work has been done, I think great work is being done. The greatest 
things done do not come to the surface immediately; long, slow processes 
must change character and develop habits of thought; long, slow and 
painful processes are necessary; but I think we have—and I say it as an 
old man, with all the tendencies of age to criticize younger generations— 
I think we have the most cheerful evidence that nothing good and faithful 
done for our country in the past half century has been wasted. 

Let me say one thing more. What has been done has been done by 
hard work: It has been no easy path; it could not be an easy path. The 
chief danger that threatens this process of enlarging the minds and hearts 
of the American people to full competency for government under the new 
and complex conditions of life comes from those who faint in the hard 
road, and who turn aside and seek new and easy paths by which to at- 
tain the end—and call that progress. It is not by finding new and easy 
ways to accomplish any work that it has ever yet been accomplished in 
this world; it is by holding hard to the handles of the plow and driving 
the furrow through. The complexity of life increases from year to 
year, the difficulties of government increase continually, but there never 
was a braver effort made to rise and still to meet the great emergency 
than the American people are making today in their effort to carry on their 
government and order their social life in accordance with the sound 
principles of justice and liberty. 

My active life is ended, but I leave the field with faith, a deep and 
abiding faith in the competency of this people, born and reared in the 
practice of individual liberty, to maintain their liberty with order and with 
justice, and to grow in the great process of developing self-government, 
to grow ever in capacity for feeling, and for following ideals of life, 
which rise above mere prosperity, mere security, and give what after all 
is the only thing worth accomplishing—achievement, not for one’s self, 
but for others. Life is full of doubts and difficult questions to be solved ; 
nevertheless, Senate or no Senate, Congress or no Congress, Legislature 
or no Legislature, pacifists or no pacifists, Bolsheviki or no Bolsheviki, I 
retire from active life with a firm conviction that the American people 
are growing every year into greater competency to maintain and give 
renewed life to the ideals of the fathers of the American Republic. 

I wish to say one thing more: that in my judgment as an observer 
and as a reader of history, there has been no period in the life of the 
American Republic in which she has been served by abler men, answering 
ot na standards of conduct, or more unselfish patriotism, than she has 
today. 
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TWO UNUSUAL “LAST WILLS” 





The following appeared some time ago in the “Docket” as a last will 
which pays an unusual and beautiful tribute to a wife. It was the will 
of George Driskell, of Penfield, Illinois: 

“Throughout a longer wedded life than the Maker has ordinarily 
granted to a man and wife to live together, myself and my beloved wife, 
Samantha Driskell, have lived and toiled together to keep up our home 
and to accumulate and preserve what little fortune with which we have 
been blessed and favored. All this property has been carried in my name, 
merely because I am the husband, although she has worked side by side 
with me and just as hard to save and accumulate most of it. In reward 
to her loving kindness and faithfulness to me, as well as in justice to her, 
and in consideration of the fact that the property in reality is as much hers 
as mine, I bequeath to my beloved wife all of my personal property of 
every kind and character and all of my real estate.” 

Another and longer will, this time said to be by an insane man, who 
died in Dunning, Illinois, was read by Justice Walted Lloyd Smith, of 
New York, at a law school dinner, and it has been suggested that we 
find a place for it here as “a beautiful will.” This is it: 

“I, Charles Lounsbury, being of sound mind and disposing memory, 
do hereby make and publish this, my last will and testament, in order, 
as justly as I may, to distribute my interests in the world among succeed- 
ing men. 

“That part of my interests which is known in the law and recognized 
in the sheep-bound volumes as my property, being inconsiderable and of 
no account, I make no disposal of in this, my last will. 

“My right to live, being but a life estate, is not at my disposal: but, 
these things excepted, all else in the world I now proceed to devise and 
bequeath. ' 

“I give to good Fathers and Mothers, in trust for their children, all 
good little words of praise and encouragement and all quaint pet names 
and endearments, and I charge said parents to use them justly and gen- 
erously, as the needs of their children may require. 

“T leave to children exclusively, but only for the term of their child- 
hood, all and every flower of the fields, and the blossoms of the woods, 
with the right to play among them freely according to the custom of 
children, warning them at the same time against thistles and thorns. And 
I devise to children the banks of the brooks and the golden sands be- 
neath the waters thereof, and the odor of the willows that dip therein; 
and the white clouds that float high over the giant trees. And I leave the 
children long, long days in which to be merry in a thousand ways, and 
the Night; and the Moon; and the train of the Milky Way to wonder 
at, but subject, nevertheless, to the rights hereinafter given to lovers. 

“T devise to boys jointly the use of the idle fields and commons where 
ball may be played; all pleasant waters where one may swim; all snow- 
clad hills where one may coast; and all streams and ponds, where one 
may fish, or where, when grim winters come, one may skate; to have and 
to hold the same for the period of their boyhood. And all meadows, 
with the clover blossoms and butterflies thereof; the woods and their 
appurtenances, the squirrels and birds, the echoes of strange noises, and 
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all distant places which may be visited, together with the adventures there 
found. And I give to said boys each his own place at the fireside at 
night, with all pictures that may be in the burning wood or coal, to enjoy 
without let or hindrance and without incumbrance or care. 

“To lovers, I devise their imaginary world, with whatever they may 
need as to the stars of the sky, the red roses by the wall, the bloom of the 
hawthorne, the sweet strains of music, and aught else by which they may 
desire to figure to each other the lastingness and beauty of their love. 

“To Young Men, jointly, I devise and bequeath all boisterous, inspir- 
ing sports of rivalry, and I give to them the disdain of weakness and un- 
daunted confidence in their own strength. Though they are rude and 
rough, I give them the power to make lasting friendships, and of possess- 
ing companions; and to them exclusively I give all merry songs and brave 
choruses to sing with lusty voices. 

“And to those who are no longer children or youths or lovers, I leave 
Memory; and I bequeath to them the volumes of the poems of Burns 
and Shakespeare, and of other poets,—if there be others—to the end 
that they may live over the old days again freely and fully, without 
tithe or diminution. 

“To our loved ones with snowy crowns I bequeath the happiness of 
old age, the love and gratitude of their children, until they fall asleep !” 





THE AMERICAN BAR IN LONDON’ 





I can think of no better way to begin than to mention some of the 
great legal celebrities who were there. I shall describe them unhampered 
by facts, and with that fine disregard for truth that made Dr. Cook so 
famous. 

The limited tonnage of the “Berengaria” deterred Chief Justice Taft 
from lending the weight of his presence to the occasion, and the members 
of the Bar were deprived of the unceasing good humor, the jovial spirit 
and the infectious chuckle of our well beloved Chief Justice. An unfor- 
tunate episode in Madison Square Garden had, at the last moment, un- 
necessarily prevented John W. Davis from joining the party. Perhaps it 
was just as well, because, after he left the Court of St. James, he had 
contracted a Morganatic alliance which would probably have made him 
persona non grata to the King. I fancy he regrets now that he did not 
go along, when he thinks how narrowly he escaped finding himself in the 
same fix as one of my friends in St. Louis, who ran for Justice of the 
Peace; he got two votes, and the next day he was arrested for repeating ! 

But, despite the absence of the Chief Justice and the leader of the 
New York Bar, there were gathered together from every part of the 
country the greatest assemblage of lawyers that had ever taken a trip 
at their clients’ expense, without their knowledge. 


‘We have already published two humerous articles on the visit of the American 
Bar in England last Summer, as well as the fine description on the grave order by 
Mr. Wayne Dumont. We now close the series with an address by Mr. Eugene H. 
Angert of the St. Louis Bar before the Illinois Bar Association, just to show how 
a Western humorist was moved to view the incidents in London. Such of the 
New Jersey Bar who went on the mission will certainly appreciate the article and 


sere are likely to do so. We take the text from the “Central Law Journal.”— 
ITOR. 
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There was the President of the Association, Secretary Hughes—in 
diplomacy, like a plank shad, open and above board; in politics, like 
Caesar’s wife, all things to all men; in international affairs, like the Venus 
de Milo, the leading figure in disarmament. 

There were Mr. Justice Sanford and Mr. Justice Sutherland—two 
souls with but a single thought—the thought of living down what Mr. 
Dooley had said, that “the Judges of our Supreme Court were as fine a 
body of ignorant and irritable old gentlemen as were to be found any- 
where.” 

There was Solicitor General Beck, who, in the early days of the war, 
had so ably vindicated the cause of the ailies before the bar of public 
opinion that a grateful English government had decorated him with 
the Order of the Golden Fleece—third class—which he wore on the 
ship with some embarrassment, as he was constantly mistaken for the 
Chief Steward. 

There was George W. Wickersham, who had filled the position of 
Attorney General of the United States in such a manner as to do the 
least harm to the least number, and who, contrary to more recent example, 
had served out his term before retiring to New York to practice law under 
a limited partnership. 

There was his partner, H. W. Taft, of whom my friend Johnnie 
Black has well said that he is the only man who ever reversed his brother, 
W. H., and who throughout the entire trip practiced the legal maxim, “Old 
men give good advice when they can no longer give bad example.” 

There was Silas Strawn, who enjoys the unique distinction of having 
been denied unlucrative employment by the United States Senate because 
he had a client, like the chorus girl who declined the suggestion to give 
her friend a book for Christmas, because she already had a book. For 
fear that some competitor might, in his absence, annex the client, who 
had proven so costly, he took him along; but when he scanned the list 
of Chicago lawyers on board, he realized that he would run less risk of 
losing the client by leaving him behind. 

There was J. Ham Lewis, enjoying, perhaps, the largest practice in 
after dinner speaking in the country, his phosphorescent whiskers at 
night often mistaken by crew and passengers for the Northern Lights ; 
and who, with a modesty worthy of a better cause, volunteered to fill all 
of John W. Davis’ speaking engagements. 

There was John D. Black, with his motto: “Let me sing the songs 
of the nation and I care not who breaks its laws’”—filling the air on every 
occasion with harmonious discords, and convincing his hearers of the 
eternal verity of Keats’ line, “Heard melodies are sweet, but those un- 
heard are sweeter.” 

There was Judge Dunn of your own great Appellate Court, fresh 
from a victory at the polls, which recalled to our minds the words of the 
famous General, “Another such victory and we are undone” and who, 
unlike some jurists, does not, by his career, demonstrate that in law, as 
in baseball, when a man fails to make a hit they send him to the Bench. 

There were many more, equally famous, almost as notorious, in the 
party, but I have mentioned enough of them to convince you that, had 
the ship gone down, while the world might not have lost much, the remain- 
ing members of the Bar would have profited greatly! 
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You might well expect that, in such a gathering of great lawyers, 
there would be much discussion of law. That was my belief. And in 
the hope that I might mingle on terms of near equality with these lead- 
ers of the Bar, I had for many months given up my days and nights to 
the study of international law and Roman jurisprudence—subjects that 
we do not meet face to face more than once or twice a month in or- 
dinary practice in St. Louis. It did not take me long, after I was on 
board ship, to discover that I was weighted down with useless learning, 
as was the young lawyer who industriously studied the Revised Statutes 
of Missouri for his Bar examination only to find that, before he could 
take the examination, the Legislature had repealed all of his knowldege. 
From the time we left the weeping thousands upon the dock at New York 
until we were greeted at Southampton by the Bench and Bar of England, 
Ireland, Scotland and Wales, no man on board that ship ever discussed, 
mentioned or hinted at any subject even contingently connected with the 
law. There was one, and only one, topic of conversation, and that 
was the proper dress to wear at the coming entertainments in London. 

All day long—on deck, in the cabins, in the swimming pool or in the 
barber shop, wherever two or more members of the party were gathered 
together, the argument was when to wear what, and what to wear when. 

The differences of opinion were irreconcilable; the feeling engen- 
dered was intense. Over the argument life-long friends became bitter 
enemies. Partners were divided against each other and partnerships 
were dissolved. There were instances, unparalleled in the history of the 
American Bar, where lawyers said to a Judge, before whom they practiced, 
right to his face what they hitherto said only behind his back. It looked 
after three days out at sea that nothing but “an act of God or the public 
enemy” could prevent riot and bloodshed on board the “‘Berengaria.” 

In this state of affairs and on the night of the fourth day, the Com- 
mittee on Arrangements was hurriedly called together in the rather for- 
lorn hope that in their common wisdom they might find some solution of 
the situation which threatened to break up the party before it began. The 
Committee met in the bar behind locked doors. Their session lasted 
until daybreak. Outside the bar other members of the Associated waited 
during all the long weary hours of the night, some silent in prayer, some 
boisterous in argument, others playing the American national game of 
drinking highballs, but all straining their ears for some sound that might 
indicate that a satisfactory solution had been found. 

At last, when the morning sun gilded the heavens and hope of peace- 
ful accomplishment had been almost abandoned, the door opened and J. 
Ham Lewis came out and smilingly announced that rules of dress for the 
London meeting had been unanimously adopted by the Committee. It 
was a moment as intensely charged with dramatic force as when Cle- 
menceau emerged from the Hall of Mirrors in the Palace of Versailles 
and handed to the waiting world, through the correspondents there 
assembled, the final draft of the treaty that was to give us, instead of 
Peace without Victory—Victory without Peace. It was a moment 
fraught with as many hidden possibilities to unborn millions as when, in 
the early morning hour of that historic day of last June, Carter Glass 
threw open the doors of the Committee Room at Madison Square Garden 
and gave to the anxious Tammanyites the plank in the Democratic plat- 
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form denouncing in clear, emphatic and unequivocal words—nobody 
knows what! 

The rules were printed and distributed the next day. I preserved 
my copy and read it to you in the belief that, even in Chicago, these 
rules of dress may serve as a beacon of light to brighten up the way to 
a better and more perfect social day. 

1. At all functions where wine is expected to be served, full dress 
is required. Full dress consists of a three-piece suit—pants, coat and 
vest, in England called a waistcoat; white tie or, if you have none, the 
nearest color to white, tied horizontally, not vertically. 

2. All other occasions are informal, and at these the vest may be 
omitted. The other two pieces, however, are de rigueur. At afternoon 
teas it is not obligatory to wear a hat, but it would be well to have some- 
thing on the hip. 

3. For morning affairs, a silk hat and white spats are compulsory. 
To wear anything between them is discretionary. 

4. On occasions where the King is present, at the bottom of the 
invitation you will find the word “decorations.” Decorations may con- 
sist of an Elks pin or fob, made either of teeth or horn, a badge of the 
Daughters of the American Revolution, school medals won in elocutionary 
or other contests, and personal adornments of a similar nature. Ribbons 
won in dog, poultry or cattle shows are not classed as decorations by the 
rules of Court as promulgated by the Lord Chamberlain under 23 Vic 
toria, 14. 

A predominant trait of the American people is their acquiescence in 
the decision of the proper tribunal, no matter how completely it does 
violence to their contentions or beliefs. The lawyers on board the “Beren- 
garia” were no exception. No sooner had the Committee announced the 
correct dress for each occasion, than the shouting and the tumult died. 
There was something, after all, in knowing just what was expected of 
you, even if you could not meet the expectation. Two friends, neither of 
whom was able to fit himself out completely for either formal or informa! 
parties soon discovered that by pooling their wardrobes one of them 
might qualify for each event. I know, and you now know, and none 
know better than the two Judges of the Supreme Court, why Mr. Justice 
Sanford was absent from the Lord Mayor’s dinner when Mr. Justice 
Sutherland responded to a toast, or why Mr. Justice Sutherland was con- 
fined to his room when Mr. Justice Sanford stood beside the Queen ai 
the Royal Garden Party. It furnishes lasting proof of that clothes 
intimacy between the Judges of our highest Court which cannot but be 
deeply gratifying to every member of the Bar. 

Fortified by the rules of dress, presenting a united tonsorial front, we 
marched off the “Berengaria” silk-hatted, white-spatted, prepared for 
any fate. 

Would I had the time to describe to you the entertainment that fol- 
lowed; how we galloped each day through an ascending program, from 
luncheons to garden parties, from garden parties to teas, from teas to 
dinners, from dinners to receptions, from receptions to—well, let it go 
at that—with the official rules of dress in our hands, changing our cos- 
tumes in the taxicabs as we went along. We underwent one continuous 
spasm of joy, one delirium of delight, all happily summed up in the lame"- 
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tation of the prophet Jeremiah, “Oh, Pussyfoot, where is they victory ; 
oh, Volstead, where is thy sting?” 

I can not take time to tell you about the dinners each night in the 
Inns of Court, where the members of the British bar are segregated in 
chambers and not, like the American lawyers, dissipated all over the city 
—yvenerable buildings rich in historic association and full of tradition— 
the most interesting part of which we soon found were the cellars. Nor 
can I linger to tell you of the Lord Mayor’s dinner in Guild Hall, where 
the American speaker won the endurance contest against the champion 
long distance speakers of the British Canadian Bars—at least he was 
ahead when we had to catch the ship back home. 

But I know that all of you, especially the ladies, are anxious to hear 
about the King’s Garden Party. I had not intended to go, because it was 
Strawn’s day to wear our silk hat, but when I received a communica- 
tion from the Lord High Executioner—I mean the Lord High Chamber- 
lain—saying the King commanded me to go, I took no chances and I 
went. I had never been commanded to go to a party before by anyone 
except my wife, which happens about three times a week during the win- 
ter. I disguised myself as a member of the British nobility suffering 
from war taxes, by wearing my prewar frock coat, and presented my- 
self at the front door of Buckingham Palace. I showed my identification 
disk, gave the password (which was to repeat the Declaration of Inde- 
pendence) and was instructed by the doorkeeper to retire to an obscure 
corner in the Garden, and wait there until the King noticed me. 

When I had more than half emptied my flask, a little grey whiskered 
man came out from behind the clump of bushes under which I was seated. 
He reminded me of Paul Cravath—he looked so different. He appeared 
so lonesome and dejected, so down and out, that I gave him a drink from 
my flask. After I warned him it would not be used against him, he ad- 
mitted that he was not having any better time than I was—which was 
some admission. With one of those rare flashes of intelligence that come 
but once in a lifetime, I remembered that my partners had instructed me 
to give every lawyer I met one of our business cards. They had sent me 
with the Bar Association at tremendous expense to themselves in the 
expectation that I might pick up some business—thereby illustrating 
what Dr. Johnson said of the man who married a second wife: “It 
was the triumph of hope over experience.” So I gave him one of my 
cards, and imagine my surprise when he handed me his and I read, 
“George Guelph, King of England.” I had not recognized him, because 
this was the first time I had ever seen him without his crown. 

After we had emptied my flash, we walked over to the refreshment 
booth and he introduced me to the Queen and their second son, who was 
an ace during the war. As the four of us stood together, I remarked 
that if we could raise a ten among us, we would have a royal straight 
flush—but none of them saw the joke. Englishmen take slowly to Amer- 
ican jokes. I remarked that Chauncey Depew once said that he told one 
of his best stories at a dinner in London, and a year later, when he was 
over there again, they were just beginning to laugh. From what I know 
of Chauncey Depew’s stories, I should say they laughed too soon. 

The party itself was a great success in every way except social. 
They called it a Garden Party but it was more in the nature of a surprise 
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party to the King and Queen, because two thousand were invited and 
eight thousand came. There were music and refreshments. The music 
was good. We all know that the King can do no wrong, but how his 
Ministers could keep him in such lamentable ignorance of American 
conditions as to lead him to believe that they would come three thousand 
miles across the ocean and then drink tea passes all comprehension. When 
the lunch gave out, the party broke up and every one went home. 

And right here I want to contradict the story that appeared in a 
Paris newspaper and was widely copied by the American Press, that 
twelve knives and six spoons disappeared at the King’s Garden Party. 
It was ten knives and nine spoons and, if necessary, | can produce the 
proof. 

The next day the members of the Association who were able went 
to Paris, or Edinburgh, or Dublin, for further entertainment. As for 
myself, | went to a Nursing Home, which is not a home for nurses at 
all, but the British synonym for sanitarium. I was discharged just in 
time to get the boat back. 

When I landed, a wiser and wetter man, I retired into the obscurity 
for which God and nature had so abundantly fitted me, only to emerge for 
the space of this one brief evening, in order to enjoy the best thing about 
the whole London trip—the pleasure of being invited here tonight to tell 
you about it! 





THE PROSECUTION OF INSANE CRIMINALS 


The National Committee for Mental Hygiene, with headquarters in 
New York City, in its “Bulletin” for April, invites the attention of prose- 
cuting attorneys, Justices of the Criminal Courts, lawyers practicing 
criminal law and others dealing with criminal offenders, to an apt illus- 
tration of the application of scientific and common sense criminology to 
the disposition of a capital case. It has reference to the murder of a 
prominent citizen of a suburb of Boston in the hallway of his home by 
his brother-in-law, a brilliant young physician who was_ subsequently 
found in the cellar semi-conscious from bruises and knife wounds, and 
discusses the advanced method of the District Attorney in handling the 
prosecution. The Doctor said the victim had been shot by burglars, who 
then attacked him and threw him down the stairs. After removal to the 
hospital, where he had been serving as an interne, the physician’s wounds 
were declared superficial and self-inflicted. On discovery of additional 
evidence he was arrested, and though first denying the crime, was subse- 
quently indicted by the grand jury on the charge of murder. 

The extraordinary circumstances of the crime at once impressed the 
prosecuting attorney, Mr. Robert T. Bushnell, and emphasized in his 
mind the presence of important mental factors that could not be ignored 
in dealing with the case. Instead of following the usual procedures of 
most district attorneys and bending every effort to prove the prisoner's 
sanity, secure his conviction and sentence, with all the obnoxious develop- 
ments of a protracted, spectacular and costly trial, such as in the Loeb- 
Leopold case, and the possibility of a verdict subject to criticism, this of- 
ficial recognized the issues of abnormality presented by the case and, says 
the “Bulletin,” took the only course compatible with justices and wisdom. 
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In accordance with a law passed by Massachusetts in 1921, which 
requires the psychiatric examination and study of “every person indicted 
by a grand jury for a capital offense,” four psychiatrists were assigned 
by the State Department of Mental Diseases to examine the prisoner, not 
with the object of declaring him “sane” or “insane” but to determine the 
presence or absence of any mental disease or defect. A jury was quickly 
impanelled and the District Attorney, to whom the reports of the psychia- 
trists were made, outlined to the jury and the Court the facts of the case. 
He described the crime and emphasized the utter absence of a motive, “as 
sane beings understand the term.” No hatred of the victim existed, no 
quarrel had taken place, but the defendant was urged by God, according 
to his story, to commit the crime. 

The District Attorney then stated that two courses were open for the 
State to pursue. One was to put the defendant on trial as a sane man and 
scour the country for alienists who would testify that he was sane. He 
pointed out that “ordinarily, insanity is a plea used by the defense. The 
State puts in its case and the defense then tries to prove that the defendant 
was insane at the time he committed the act. As we see it, however, it is 
not the duty of the District Attorney to prove an innocent man guilty, nor 
yet to prove an insane man is sane. Rather is it his duty to lay before 
the Court and jury all the facts of the case and to bring out the truth.” 

In suggesting the alternative course that he proposed to follow, the 
Editors of the “Bulletin” hold that this prosecutor displayed rare judg- 
ment and unusual social insight. “In view of the psychiatrists’ reports,” 
the District Attorney said, “I cannot conscientiously argue that this de- 
fendant is sane and, if the Court directs a verdict of insanity, I shall not 
oppose it.” 

He then put the various alienists on the stand, all of whom briefly 
explained the reasons for their conclusions. Not one was cross-examined. 
At the end of their testimonies the counsel for the defense asked the Judge 
to order a verdict of “not guilty by reason of insanity.” The jury quickly 
returned this verdict and the Court then committed the defendant to the 
State Hospital for the Criminal Insane for life. Less than half a day was 
consumed in this trial. 

The National Committee for Mental Hygiene comments on the prac- 
ticality of the Massachusetts law and the superior manner in which the 
case in question was handled under that law, compared with the customary 
legal procedures, and says: “It shows without doubt that there is a just 
and a practical common ground on which lawyers and doctors may meet, 
to the advantage of the public. It shows that so-called ‘reform’ laws need 
not result in coddling or pampering wrong-doers. The defendant’s in- 
sanity was of an obscure type, not affecting his intellectual faculties, and 
to casual outward appearance it might, and did, escape detection for years. 
None but trained psychiatrists could reasonably hope to establish an ac- 
curate diagnosis. In all likelihood an unscrupulous prosecutor, eager for 
self-aggrandizement, would have had no difficulty in convincing a non- 
medical jury that the defendant’s alleged insanity did not exist, with a 
resulting verdict not in accord with the facts. Instead, a humane, a decent 
District Attorney, interested at the same time in preserving both public 
funds and public safety, pursued the logical course in view of the findings. 
He estimated that it would cost the taxpayers of Massachusetts at least 
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$50,000 to hold the long trial sure to result from a bitterly fought legal 
battle. Most of this sum has thus been saved and the public has been 
even more securely protected by this verdict than if one of murder in the 
second degree had been rendered. In the latter instance many convicted 
prisoners are paroled after a few years, while in the case under discussion 
release before natural death will be well-nigh impossible. Moreover mutual 
respect of law and medicine has not been endangered and, most important 
of all, the prisoner has been accorded an intelligent treatment wholly in 
keeping with modern concepts of medical jurisprudence, which is con- 
cerned more with the individual than with his crime.” 





THE BAR AND DISRESPECT TO LAW 


On May 2nd at a dinner to the American Law Institute held in 
Washington, D. C., Hon. James H. Wilkerson, former U. S. Attorney- 
General, Hon. Harlan F. Stone, of the U. S. Supreme Court, Attorney- 
General Sargent and others spoke. The Wickerson address was in part 
as follows, relating to the work of the Institute: 

“Something more than a restatement of principles is required. Sim- 
plicity and symmetry of form will not suffice, if the machinery of the 
Courts through which justice is enforced is not readjusted. The sure and 
speedy administration of justice depends on the reform of the American 
Bar. 

“It is true that there is to-day in this country a spirit of indifference 
to the law. I do not mean by that merely that the people do not respect and 
obey the criminal law. I mean that this spirit exists with reference to all 
law, whether it involves the assertion of public authority or concerns the 
protection of private rights. 

“Many factors have contributed to this result. One of the most im- 
portant has been the attitude of the members of the Bar. Too frequently 
they have forgotten their position as chosen ministers of the law and have 
devoted their energies and talents to evading and thwarting it. It is not 
a pleasant record; it is one of the darkest pages in the history of our 
profession. 

“It began in the days when the great combinations of capital defied 
the authority of Government. That evil influence has spread out on every 
hand and corrupted the attitude of the people toward the Courts, the law 
and the Government itself. It is the task of the lawyers of to-day to make 
amends for those past wrongs in their profession. It is for them to !ead 
the way in restoration of respect for the law and of demand for the ad- 
ministration of justice. ‘ 

“The only foundation upon which the administration of justice can 
be built is the abiding conviction in the minds of the people that their true 
welfare is to be served, not by circumventing the law as their whim or in- 
terest may dictate, nor by trespassing upon the rights of others through 
quibbles, technicalities and delays, but by the even-handed administration 
of justice for all.” 

Attorney-General Sargent in the course of his remarks said: 

“We must not treat the common law as something mechanical which 
can exist unaltered throughout all time. We shall fail and deserve to 
fail if we do not realize that law must grow and must adapt itself to the 
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needs of our civilization. If a rule of law which we accept as unquestion- 
able does not work out in future practice—if it proves inequitable or if 
ingenious clients or ingenious lawyers find ways to bring to naught the 
best-laid plans of .those who have guided the course of the common 
law—it will be easy for future Judges to adjust the law to realities by 
the simple methods by which the common law has always been adjusted 
to changing situations, and they will do it.” 





THE TUCKAHOE BANK MURDER VERDICT 


Police chiefs from forty-four nations, in international session in 
New York, are offered an instructive instance of one reason why this 
country’s murder record is double that of its nearest competitor, Italy, 
in the outcome of the Tuckahoe bank murder trial. 

Because of their youth the three young men who drove from North 
to South Jersey to rob a bank, and in doing so killed a bank official 
after beating up several of its employees, are let off by the jury with a 
so-called life sentence of imprisonment—which in the ordinary course 
of events means fifteen years by grace of the parole and pardon route. 

Nineteen, twenty and twenty-two years old, respectivly, these three, 
whose excursion after easy money might have been successful, despite 
the murder that accompanied it, but for the fact that a tree stump at 
the roadside wrecked them in the get-away, in all probability will 
emerge from confinement at the prime of life, the oldest not more than 
thirty-seven. Such is a “life” term. 

But the victim of their bullet, and the wife of the victim, whose 
death quickly succeeded his, incurred in defending the property com- 
mitted to his care by others, received no mercy. Our juries forget and 
our lawyers and Courts do not stress that one function of the law is 
to protect the innocent and honest. And the story of an accidental shot, 
proffered in defense, was pretty effectually exploded by the startling but 
conclusive evidence of the Prosecutor, who, by hammering and throwing 
it around, showed that the pistol could not be “accidentally” fired. 

Because of their youth! Yet the Prison Commissioner of New 
York State in a recent report wrote that “nearly all present offenders, 
particularly in crimes of violence, are from sixteen to twenty-five years 
old”—an average age of twenty years, which is the average of the three 
Tuckahoe bank bandits’ ages. 

In Baltimore last year eighty per cent. of the 6,000 arrests were of 
a like average age. St. Louis testifies that four out of five of her appre- 
hended criminals are under thirty, and the great majority—like New 
York’s—between sixteen and twenty-five. Such is our record, wherever 
such statistics are made. 

Jersey justice hangs her head at such a verdict. It will return to 
plague us. For it will be widely interpreted, among those of evil associa- 
tion who hover on the borderland of crime, as an invitation to give rein 
to their worst proclivities, on the sporting chance that if caught the 
worst can not happen to them—because of their youth!—Newark Even- 
ing News. 
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WILLIAMS v. MINSAVICH 





(Warren Co. Circuit Court, May, 1925) 
Opening Default Judgment—Time of Filing Answer When Last Day is Sunday 
Case of George B. Williams against Joseph Minsavich. On Rule 
to Show Cause. 


Mr. William H. Morrow for the Rule. 
Mr. Joseph M. Roseberry contra. 


JESS, J.: This is a rule to show cause why a default judgment 
should not be opened. 


The summons and complaint were served personally upon the defen- 
dant on the gth of March last. An affidavit of merits was filed on March 
16th. Damages were assessed and judgraent interlocutory and final en- 
tered on March 30th, at 1 o’clock P. M. Defendant’s answer was filed 
on March 30th, at 4.45 P. M. 

The question to be decided is whether the answer was filed within 
legal time and judgment prematurely entered. The defendant was re- 
quired to answer within twenty days after service upon him of the 
process and complaint. The twentieth day after service fell on Sun- 
day, the twenty-ninth day of March. The answer could not be filed on 
that day and, therefore, the filing on the following day was in time. 


In Von dePlace et al. v. Weller, 64 N. J. L. 155, the Supreme 
Court granted a peremptory mandamus directing a District Court to ap- 
prove and accept an appeal bond which the Court had refused to receive 
on the ground that it had not been tendered within the time required by 
the statute, namely, five days after the rendition of the judgment. The 
last of the five days fell upon Sunday and the tender of the bond was 
made on Monday following. It was held that this was a compliance 
with the statute. 

The decision in that case was rested upon the Court’s view of the 
law as applicable to an action required to be taken by the Court. Chief 
Justice Gummere, in his opinion, points out that in Hughes v. Griffiths, 13 
Com. B (N. S.) 324, it is suggested that a distinction is maintainable be- 
tween a thing which is to be done by the Court and a mere act of the party. 
He adds, however, “Whether such distinction rests upon any solid foun- 
dation seems doubtful.” 

He cited two cases in support of the views he expressed. In the first 
of these, Stryker v. Vanderbilt, 27 N. J. L. 68, it was held that, when the 
time for the performance of a contract falls on Sunday, a compliance or 
the following day will be a sufficient performance. ‘We think a similar 
rule should be adopted,” the Chief Justice comments, “in construing 
statutory provisions requiring acts to be done by parties in the course of 
judicial proceedings.” 

The other case cited was that of Feuchtwanger v. McCool, 29 Eq. 
151, in which the Chancellor held that the provision of the Chancery Act 
which required the filing of an answer within sixty days after the return 
of the subpcena was substantially complied with by the filing of the plead- 
ing on the day after the expiration of the time limited, when the last day 
of that period fell on a legal holiday. 
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Counsel in opposition to the rule has called my attention to the case 
of Bangor v. Somerville, reported in 1 N. J. L. J. 252. In that case Mr. 
Justice Depue, at the Essex Circuit, held that, when the last day for filing 
a plea fell on Sunday, filing on the following day was not in time and 
denied the motion to set aside the judgment. No reasons were assigned 
for the ruling. 

In the face of such high authority, I should not venture to entertain 
a contrary opinion, but for the fact that I feel the later views of the Su- 
preme Court, as expressed in Von de Place v. Weller, supra, are controll- 
ing upon the question presented for decision, and, as Chief Justice Gum- 
mere suggested, better calculated to protect the interests of litigants. 

I may add that, while in other jurisdictions there is some diversity of 
decision on the subject, the weight of authority appears to support the 
conclusions here reached. 

The rule will be made absolute and the judgment set aside. 





MISCHLER FISH CO. v. AMERICAN RAILWAY EXPRESS CO. 


(First District Court of Jersey City, Mar. 12, 1925) 
Interstate Commerce—Neither Party a Citizen—Origin Out of State 


Mr. John R. Phillips, Jr., for Plaintiff. 
Mr. N. B. Harley for Defendant. 


CARRICK, J.: The defendant applies to set aside the service of 
summons in the above case upon the ground that this Court is without 
jurisdiction. 

On the facts as conceded in the briefs of counsel for both parties I 
can see no substantial ground on which to distinguish the question pre- 
sented from that dealt with by the Federal Supreme Court in the case of 
Davis v. Farmers’ Coop. Equity Co., 262 U. S. 312 (Book 67, L. E. D. 
996). The shipment originated outside of this State, nor were the goods 
transported at any time within this State; delivery was made in New 
York; neither of the parties is a citizen of this State. That the defendant 
is authorized to do business in New Jersey does not, I think, distinguish 
this case in any essential way from the Minnesota case with which the 
Federal Supreme Court is dealing where the defendant was soliciting 
business in Minnesota. The Davis case, as well as the other cases cited 
and discussed upon the briefs of the opposing counsel, I think, support 
the defendant’s argument that to permit this suit to proceed would be an 
undue burden upon interstate commerce. 

The rule to show cause will be made absolute. 

The ruling in this case will likewise govern the disposition of the 
parallel case of Lay Fish Co. v. American Railway Express Co., which is 
instituted by the same counsel. 





In determining the number of creditors where petition is filed by sin- 
gle creditor, creditors having small claims must be counted, where no 
fraud is shown on the part of the bankrupt in keeping the claims alive. 
Matter of Alden (D. C., Mass.), 5 Am. B. R. (N. S.) 250. 
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THE NEW JERSEY LAW JOURNAL 
SOME INTERESTING OUT-OF-STATE DECISIONS 


Truck Driver RuNNING Over THREE-YEAR-OLD CHILD 


While a truck driver is justified in assuming that adults will not run 
in front of his truck when the same is approaching them a few feet away, 
it is held in Pisarek v. Singer Talking Machine Company, 200 N. W. 675, 
decided by the Supreme Court of Wisconsin, that he is not justified in any 
such assumption in the case of a three-year-old child. On this point we 
quote briefly from the opinion of the Court as follows: 

“Were they adults, he might have assumed that they would not at- 
tempt to cross in front of the truck. But they were not adults. They 
were small children, three years of age. Children of this tender age do 
not act as adults do, and it is proverbial among automobile drivers that 
one can never tell what children in a street will do. They exercise neither 
caution nor judgment, for these are faculties which children of that ten- 
der age have not acquired. They act upon intuition and impulse, and are 
apt to do most unexpected things. It cannot be said as a matter of law 
that the driver of the truck should not have anticipated conduct on the 
part of one or both of these children similar to that of the plaintiff 
Whether he should have so anticipated is a jury question. The jury hav- 
ing found negligence on the part of the driver of the truck, that such neg- 
ligence constituted the proximate cause of the injury, and no complaini 
being made as to the manner of the submission of the question to the 
jury, the judgment should not have been disturbed by the Circuit Court, on 
the ground that there was not sufficient evidence to support it.” 


LIABILITY OF WIFE FOR HOUSEHOLD SERVICES 


The Supreme Court of Michigan holds in a recent decision that a 
married woman is not bound by her contract to pay for household ser- 
vices rendered to herself and husband. The case is Schultz v. Pompton, 
198 N. W. 916, wherein the Court said: “This Court has frequently been 
called upon to determine the enforceability of varying types of contracts 
of married women. In many cases, the particular contracts before the 
Courts have been held enforceable; in many others, the particular con- 
tracts before the Court have been held unenforceable. The question be- 
fore us for solution is, Into which class does the contract here before us 
fall? . . . In Kirt v. Kroop, 110 Mich. 51, the plaintiff sued de- 
fendant, a married woman, for domestic service in the household. The 
husband owned the farm during the major portion of the time the services 
were performed, but later deeded it to the wife. Plaintiff testified that 
both defendant and her husband promised to pay her. It was held that 
plaintiff might recover for the services after defendant had received the 
deed to the farm, and for money loaned her, but that her contract before 
that time was not enforceable. In Buck v. Haynes, 75 Mich. 397, 42 N. 
W. 949, it was held (we quote from the syllabus): “The promise of a 
married woman to pay for medical services rendered to her husband is not 
binding, it not being a contract relating to or benefiting her separate 
estate.” And in Re Reidy, 162 Mich. 154, 127 N. W. 254, it was held 
(we again quote from the syllabus): ‘A wife is not liable for services 
rendered to her husband in nursing either member of the family during 
his lifetime, since the contract does not concern her separate estate, and 
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the husband alone is liable.’ In Speier v. Opfer, 73 Mich. 35, 2 L. R. A. 
345, 16 Am. St. Rep. 556, 40 N. W. 909, it was held that a married woman 
was not liable upon a joint contract with her husband for improvements 
upon real estate held by them as tenants by the entirety. To the same 
effect is Curtis v. Crowe, 74 Mich. 99, 41 N. W. 876. In the instant case 
John Pomplon was primarily liable to plaintiff for all the services she 
performed. He agreed to pay for them. Under the testimony, Louise 
Pompton also agreed to pay for them. Under the authorities, she, be- 
ing a married woman when she made such agreement, was not bound 


by it.” 
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NEW VICE CHANCELLOR 


Chancellor Walker on May 11th 
announced the appointment of Ma- 
jor Leon Berry, of Toms River, as 
Vice-Chancellor to succeed John E. 
Foster, deceased. He will sit both 
at Long Branch and Newark. 

Vice-Chancellor Berry was born 
at West Creek, N. J., Jan. 2, 1877; 
became a schoolteacher; later re- 
ceived an appointment to the rail- 
way mail service, and, while serv- 
ing in that capacity he studied law 
in the office of Norman Grey of 
Camden. He was graduated from 
the Law School of the University 
of Pennsylvania in 1902 and was 
admitted to the New Jersey Bar in 
November of that year, and became 
a counselor at the February Term, 
1906. He has had offices both at 
Toms River and Camden. He 
served one term as county Judge, 
from 1907 to 1912. He was thirty 
years old at the time of that ap- 
pointment and was then ranked as 
the youngest county Judge in the 
State. 





PORTRAIT OF FORMER JUSTICE 
SWAYZE 





At the opening of the May Term 
of the Court of Errors and Appeals 
on May roth, an oil portrait of 
former Supreme Court Justice 
Francis J. Swayze of Newark was 


presented by Mr. Edward M. Colie, 
representing the Justice’s family, 
in the following address: 
“Governor Silzer, Chancellor, 
Chief Justice, Justices of the Su- 
preme Court and Judges of the 
Court of Errors and Appeals: 


“On behalf of the family of 
Francis J. Swayze, a Justice of the 
Supreme Court of this State from 
1903 to 1924, and who by virtue 
thereof was a member of the Court 
of Errors and Appeals—whose resig- 
nation on January 8, 1924, was oc- 
casioned by his ill-health—I desire 
to tender to the State this portrait. 

“These few words would end my 
part in this function were it not 
that I have a mandate from the Bar 
Association of the State to give ex- 
pression on this occasion to their 
appreciation of the worth and work 
of Justice Swayze. 

“He was born at Newton, Sussex 
County, on May 15, 1861; son of 
Jacob Lowrance and Joanna (Hill) 
Swayze; he received his early edu- 
cation in his native town, and was, 
when but little over 18 years of 
age, graduated at Harvard with the 
degree of Bachelor of Arts at the 
head of his Class; he continued his 
studies there, and in 1880 received 
his Master’s degree. He then en- 
tered the Law School, but was com- 
pelled, for family reasons, to leave 
before the completion of the full 
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course. He was licensed as an At- 
torney at the June Term, 1882, and 
as a counsellor at the June Term, 
1885. He practiced his profession 
at Newton until 1892, and there- 
after at Newark until 1900, when 
he was appointed Circuit Court 
Judge; in 1903 he was appointed a 
Justice of the Supreme Court, to 
which position he was twice re- 
appointed, serving continuously 
from 1903 to 1924. 

“In recognition of his  scholar- 
ship and his distinguished career, 
his Alma Mater, by the action of 
her Academic Authorities and her 
Alumni, has conferred upon him the 
highest honors within her gift. He 
was Overseer of Harvard from 
1909 to 1915 and again from 1917 
to 1923; President of the Phi Beta 
Kappa from 1g11t to 1913; Presi- 
dent of the Alumni Association 
1915 and 1916; and received Har- 
vard’s degree of Doctor of Laws in 
1916, Rutgers having conferred that 
degree upon him in 1911. 

“The scholarship that  distin- 
guished Justice Swayze’s under- 
graduate course has been charac- 
teristic of his entire career. He 
has been ever a devoted student and 
a scholar. His culture is in many 
fields, thorough and available not 
only as an amenity and a source of 
delight to those who have _ the 
privilege of his intimate compan- 
ionship, but a force that has en- 
hanced his influence and has made 
his life efficient. 

“As a practitioner he was , de- 
voted to the high ideals hantled 
down in the noble traditions of the 
profession and commanded a high 
place in the opinion of both the Bar 
and the Bench. When appointed to 
the Bench he brought to his work 
a vigorous, logical and practical 
mind, experience in the practice of 
the profession, sound legal learn- 
ing and culture, and, above all, an 
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innate and intense love for justice. 
These qualifications have made his 
career an eminent one in the an- 
nals of the State, and the recogni- 
tion in other jurisdictions of the 
value of his important opinions has 
increased his distinction. 

“But any adequate appreciation 
of Justice Swayze’s character and 
work rests not on qualities of mind 
alone but as well on qualities of 
heart. He has what Dante, in 
memorable phrase, described as ‘in- 
telligence of heart.’ He is intense- 
ly human, with a keen and kindly 
appreciation of the foibles of men 
and the humor of certain phases of 
life. Who has not enjoyed the de- 
lightful manner in which he has re- 
lieved the tension of a discussion, 
or illuminated a problem by an apt 
quotation in prose or verse from his 
large and rich store of the sayings 
of the humorists? His marked hu- 
manism has made him courteous in 
every relation of his life and en- 
deared him to his associates on the 
Bench and to all the members of the 
Bar who have had the privilege of 
appearing before him, and_ has 
added affection to admiration. 

“The State Bar Association takes 
great satisfaction in participating in 
this ceremony and in the oppor- 
tunity to here express its apprecia- 
tion of the character of Justice 
Swayze and of his services to the 
profession and the State. 

“Governor Silzer, to you as the 
Chief Executive of the State, I now 
tender, on behalf of the family of 
Justice Francis J. Swayze, this 
portrait.” 

Chancellor Walker accepted it for 
the Court and, among other things, 
said: 

“As I took occasion to say in ac- 
cepting the portrait of the late 
Chancellor Magie a few years ago, 
I now say that the subject of this 
portrait, like the distinguished late 
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Chancellor, possessed in high de- 
gree those three essential requisites 
to success in the practice of law, 
namely, integrity, industry and 
ability, for neither the one, nor two, 
without the other, but only all three 
in combination, will enable their 
possessor to achieve the measure of 
success and the high renown of a 
truly great lawyer or Judge. 

“There are many men of many 
minds, and the particular character 
of mental equipment necessary for 
the great lawyer and Judge is logic. 
Justice Swayze was in ample meas- 
ure a logician. Law has been de- 
fined by one writer as the ‘sublimity 
of reason.’ Obviously that is true, 
and, therefore, the highest reason 
in the given circumstances must be 
the law of the case. This enviable 
quality of the great mind of Jus- 
tice Swayze, for it was and is a 
great mind, is admirably reflected 
in his written opinions appearing 
over a course of twenty-one years 
in our State Reports. These will 
stand as a monument for all times 
to his great industry, ripe scholar- 
ship and profound legal learning. 
He had a passion for justice and, if 
asked his motto, I would make re- 
ply: ‘For justice all places a tem- 
ple and all season summer.’ ” 





SOME STATE NOTES 


The Morris County Bar Asso- 
ciation, on May 12, presented the 
county with an American flag of 
silk with gold fringe and tassels, 
and it was received on behalf of the 
county by Mr. Justice Parker and 
Judge Wilson. At the same time 
Judge Wilson was elected President 
of the Association. 

On May 6 Judge Alfred A. Stein, 
of Elizabeth, was given a testimo- 
nial dinner on the occasion of his 
50th birthday. About 400 guests 
were present. Ambrose McManus 
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was toastmaster and the principal 
speakers included George Schmidt, 
Jr., President of the Elizabeth 
Trust Company; Judge Peter F. 
Daly, of New Brunswick; Vice 
Chancellor Malcolm Buchanan, of 
Trenton, and former Union County 
Judge James C. Connolly. 

Proceedings have been instituted 
in New Jersey Supreme Court to 
bring about the disbarment of Dr. 
Aaron O. Simon, lawyer-physician, 
of Passaic. Dr. Simon was con- 
victed in the New Jersey Courts in 
December, 1923, on a charge of con- 
spiracy to defraud. In the Supreme 
Court recently his sentence was set 
aside on a technicality. His dis- 
barment is now sought on the 
ground that escaping a prison term 
did not vindicate him in his alleged 
unethical practice. The Court ap- 
pointed Mr. James M. Dunn to 
prosecute the matter. 

City Police Judge John A. Bor- 
den, of Asbury Park, died May 2nd 
last. He was for thirty years Jus- 
tice of the Peace and City Police 
Judge; Civil War veteran, and for 
many years Commander of C. K. 
Hall Post, G. A. R. He was ap- 
proaching 83 years of age. 

Mr. John I. Burke, of Orange, 
has been appointed Police Judge of 
that city. 

Mr. Thomas L. Raymond has 
again been installed as Mayor of 
Newark, succeeding a Commission- 
ers’ election. 





NEW PUBLICATIONS 


New JERSEY QUARTERLY CUMULA- 
TIVE Dicest oF Decisions. Jan.- 
April, 1925. Newark: Soney & 
Sage Co. Pp. 182. 

This is a beginning quarterly 
number of a Digest of the Decisions 
in the “New Jersey Advance Re- 
ports and Weekly Law Review.” It 
is to be published every three 
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months at $8 per year. Subscrib- 
ers to the “Advance Reports” can- 
not, of course, do without it, as it is 
more than an Index, being a Digest, 
fully stating what the cases cover. 





THe Law oF Proursition: VOL- 
sTEAD Act AnnoraTebD. By Wil- 
liam J. McFadden, Chicago: Cal- 
laghan & Co., 1925. Pp. 1134. 
This work is by a member of the 

Newark, N. J., Bar. It is complete 
in scope and in detail, and printed 
in type that is perfect for reading. 
It ought to have one of the largest 
sales of any legal work that has ap- 
peared, or will appear, the current 
year. It not only contains’ the 
statutes and cases based thereon, but 
49 useful forms for the practitioner 
and an Appendix of other United 
States laws bearing on the subject 
of intoxicating liquor, the Govern- 
ment “Regulations,” a Table of 
Cases and an excellent Index to the 
volume. We can recommend it to 
all lawyers interested in liquor cases 
as the best book on the subject 
which has come under our observa- 
tion. 





NEW JERSEY BAR EXAMINA- 
TIONS, MARCH TERM, 1925 


ATTORNEYS’ QUESTIONS 

1. What are the provisions of the 
State Constitution with reference to 
prosecutions for libel? 

2. A owned two tracts of land 
separated by a road, living on one 
of them. During his ownership 4nd 
for five years he used a way across 
the lands upon which he did not live 
for easy access to another road. He 
sold the two tracts, one to B and 
one to C, the said way being upon 
the land of C. After 17 years C 
closed said way. B claimed that 
the 5 years’ use thereof by A and 
his (B’s) 17 years’ use thereof gave 
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him the right to use the same by 
prescription. Was he correct? 

3. What vote is necessary to pass 
a bill over the veto of the President 
of the United States and what vote 
over the veto of the Governor of 
New Jersey? 

4. A lunatic confined in an insane 
asylum was made a party to pro- 
ceedings in partition of real estate. 
A guardian ad litem was appointed 
and her share of the proceeds of 
sale was paid into Court. Upon re- 
covering her sanity she frequently 
declared her intention of obtaining 
her share from the Court, but died 
intestate without having done so. 
She left a son and an administrator 
was appointed of her estate, each 
of whom claimed the money. Who 
was entitled to it? 

5. Y shipped goods packed in 
good order in boxes with directions 
to deliver the same to a warehouse- 
man. Delivery was made after an 
interval of two weeks. Later when 
delivered to the owner they were 
found to be injured. Upon this 
proof in a suit for damages against 
the warehouseman, the latter moved 
the Court for a nonsuit because of 
failure to prove that the goods were 
damaged while in his possession. 
Should he succeed ? 

6. S sold to W a lot of iron and 
agreed that the stock could be re- 
moved at any time to suit the buyer. 
After the expiration of a year S de- 
sired the iron removed to obtain 
room in his yard. Could he compel 
W to remove it? If so, how? 

7. E made an agreement with B 
to let him take the sand of a pit 
owned by B fifty feet wide the en- 
tire length, E to have one year to 
take it out. The contract was signed 
by E, but not by B. Was it bind- 
ing on B? 

8. On March 8, 1900, K made a 
valid contract in writing with R for 
the manufacture and sale of goods, 
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the same to be sent to R. R wrote 
to K on April 1, 1900, to stop for 
a time manufacture of said goods. 
This K declined to do but on June 
1, 1900, delivered the goods to a 
common carrier to be forwarded to 
R who refused to accept them. Was 
this a delivery to R so that he may 
be held for the purchase price? 

9. John and James Jones were 
partners in Paterson, trading as 
Jones Brothers. They dissolved 
partnership, John selling to James 
the good will of the  busi- 
ness. John immediately engaged 
in the same business in Pat- 
erson trading as Jones Com- 
pany. Had he right to do this and 
to solicit business from the cus- 
tomers of the old firm? 

10. H shipped to B 100 bales of 
hops the same to be of a certain 
grade. Upon examination it was 
claimed that they were not of said 
grade. The sales agent of H, who 
made the sale to B agreed to re- 
lieve B from liability and to have 
the hops shipped elsewhere. This 
was done and they were sold at a 
price less than the price to be paid 
by B. H refused to accede to the 
agent’s acts and sued B for the 
amount of his loss. Should he re- 
cover in view of the agent’s agree- 
ment ? 

11. (a) Define a bill of exchange. 

(b) What is necessary to make it 
an actionable liability? (c) What is 
an inland bill? 
_ 12. Jones, a merchant, died ow- 
ing Smith a debt. He owned no 
real estate. About two months af- 
ter Jones’ death, Smith went to in- 
vestigate. He found Jones’ widow 
In possession of Jones’ stock in 
trade and operating Jones’ business. 
No will of Jones had been probated 
or offered for probate and no let- 
ters of administration on Jones’ es- 
tate had been applied for. What 
two courses were open to Smith? 

13. B, as executor, filed a bill to 
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establish a lost will of A, his tes- 
tator. He proved that A made and 
executed his will in due form of 
law, took it with him after its exe- 
cution, and that at his death it 
could not be found. He then rested 
his case. The defendants intro- 
duced no testimony. What should 
the Court do? 

14. What was the origin of the 
Court of Chancery and of equitable 
remedies? What was the Court’s 
method at common law of enforc- 
ing its decrees? 

15. A, being very ill and appre- 
hensive of death, gave all his jewel- 
ry to his daughter as a “donatio 
mortis causa,’ making to her an 
actual delivery of it. The next day, 
having repented of his generosity, 
he wrote her revoking the gift. She 
had in the meantime sold it. A died 
the next day thereafter of the ill- 
ness from which he was suffering, 
leaving two other daughters. His 
administrator (he having died in- 
testate) filed a bill against B to have 
her account for the proceeds of the 
jewelry. His estate was solvent. 
Was the complainant entitled to 
relief ? 

16. Smith was indebted to Brown 
and to Green. On January 10, 
1924, he made a contract in writing 
under seal, agreeing in consideration 
of his debt to convey a lot of land 
to Brown. The next day he made 
a deed to Green of the same lot in 
consideration of his debt to Green. 
Green knew of the agreement with 
Brown. Brown filed a bill to com- 
pel Green to convey to him, claim- 
ing that as he was prior in time he 
was entitled to the higher right. 
What should the Court do? What 
equitable maxim is involved? 

17. A was standing on the side- 
walk of a street. A trolley car com- 
ing up the street, running very rap- 
idly and without giving a signal, 
ran over B, who was carrying a 
box of tools on his shoulder, and 
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who had negligently run directly in 
front of the car. The impact sent 
a hammer from the tool box flying 
into a glass case which C had neg- 
ligently and in violation of a city 
ordinance left standing on the side- 
walk, and some of the glass struck 
A and cut his face. He sued the 
trolley company only. Could he 
maintain his action? 

18. (a) What is the difference 
between a public and a private nuis- 
ance? (b) When may a nuisance 
be both public and private? (c) 
Haw may a public nuisance be abat- 
ed? (d) How a private nuisance. 

19. (a) What was the common 
law crime of champerty? (b) Is it 
a crime in New Jersey? 

20. When an indictment has been 
removed by certiorari into the Su- 
preme Court and there found suf- 
ficient, what two courses are open 
to the Supreme Court? 

21. Action is brought tor divorce 
by A, the wife, against B, the hus- 
band. B defends on the ground that 
at the time of his alleged marriage 
with A, a former husband of A, 
from whom she had not been di- 
vorced, was living. At the time of 
A’s marriage to B, A believed that 
her former husband was dead. She 
later learned that her husband had 
died a year after her marriage to 
B. B then assured A that she was 
his legal wife then, and that anoth- 
er ceremony was not necessary, and 
they continued to live together as 
husband and wife. Is the complain- 
ant entitled to a decree? 

22. A stockholder wishes to bring 
suit to recover corporate funds 
misappropriated by a director with 
the approval of the Board of Direc- 
tors. What must he allege in his 
bill to entitle him to bring such an 
action f 

23. Action is brought by A, an 
administrator, to recover money due 
the estate of his intestate. (a) Is 


B, the widow of the intestate, a 
competent witness as to any trans- 
actions with or statement by such 
intestate? (b) Is the defendant a 
competent witness as to such sub- 
ject matter? 

24. What is the precise difference 
between an exemplified copy and a 
certified copy of a foreign record? 

25. The plaintiff, in an action on 
contract in the District Court, de- 
manded a specification of defenses. 
As attorney for the defendant, 
draw up such a specification, in- 
cluding in it at least three defenses 
to the action. 

26. Draw the plaintiff’s affidavit 
for proof on a summary judgment 
in Supreme Court to be taken on an 
action brought on a_ promissory 
note. 

27. What are the grounds for the 
issuing of a writ of capias ad re- 
spondendum, in an action founded 
upon a tort? 

28. The plaintiffs, a firm of at- 
torneys, solicited a number of 
claims for personal injuries and 
brought suit thereon. The defen- 
dants compromised with the claim- 
ants without the consent of the at- 
torneys, and the latter sued their 
clients for the contingent fees prom- 
ised by them. What have you to say 
as to the conduct of the attorneys 
and as to their right of recovery? 

29. Draw a verifying affidavit on 
an application for an appointment 
of a receiver for a corporation al- 
leged to be insolvent. 

30. Give the necessary steps in an 
action for the foreclosure of a 
mortgage including relief on the 
bond for which the mortgage was 
given as security. 


CouUNSELOR’S QUESTIONS 


1. What provision is made in the 
Constitution of New Jersey respect- 
ing notice of the introduction of 
private, special and local bills? 
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2. Complainant filed a bill for 
specific performance. Proof of 
written contract and refusal on the 
part of the defendant to comply 
therewith was shown, but defend- 
ant offered to show that the en- 
forcement of the contract would be 
attended with great hardship to him 
and that the Court should, in its 
discretion, refuse its aid. This was 
objected to by the complainant, he 
relying upon his contract. How 
should the Court rule? 

3. What is the extent of a judg- 
ment of impeachment under the U. 
S. Constitution ? 

4. A chattel mortgage was exe- 
cuted on April 1, 1900. The cred- 
itor’s affidavit was made on that 
day. The mortgage was not re- 
corded until April 5. The delay was 
caused by the absence of a lawyer 
who had to examine the mortgage. 
The validity of the mortgage was 
contested by a creditor whose claim 
arose on April 4, 1900. Which 
should prevail? 

5. (a) How are bailments di- 
vided? (b) What is a construc- 
tive bailment ? 

6. B claiming that H had in- 
fringed a patent threatened suit. 
Thereupon H made a contract with 
B whereby he agreed to pay him a 
certain sum for past violations. In 
a suit on the contract H claimed 
that it was without consideration, 
offering to show that the claim of 
infringement was without founda- 
tion. The Court ruled in favor of 
H. Was its ruling correct? 

7. F brought suit against M to 
recover compensation provided by 
a contract for services rendered by 
him in accordance with the con- 
tract, at the termination of the con- 
tract M having refused to pay F 
said compensation. What must F 
show to entitle him to recover? 

8. A married woman executed a 
written agreement to convey lands 


MISCELLANY 187 


to M. She did not acknowledge the 
agreement, nor did her husband 
join with her in the execution of 
the same. She refused to make the 
conveyance and was sued by M for 
damages consequent upon said re- 
fusal. Who should succeed? 

g. A, B, and C filed articles of 
limited partnership. C, the limited 
partner, afterwards loaned the firm 
$1,500 and received as collateral se- 
curity a chattel mortgage upon the 
chattels owned by the partnership. 
The mortgage was duly recorded. 
The firm having become bankrupt, 
C claimed that his mortgage was a 
first lien upon the goods and chat- 
tels named therein. This was dis- 
puted by a general creditor. Who 
was right? 

10. The agent of K sold to M ten 
shares of stock of a corporation and 
in effecting the sale made false rep- 
resentations as to its value. Upon 
the discovery of the fraud what 
remedies were open to M? 

11. A purchased a bill of goods 
from B and in payment gave B a 
demand note, endorsed by C. B 
agreed orally with C that he would 
not present the note for payment 
until the end of a year. At the end 
of the year he presented the note 
for payment, made demand which 
was refused and sued C. Could he 
recover? 

12. Draw a residuary clause in a 
will, disposing of the estate to a 
trustee for the life of testator’s son 
and after his death to go to his (the 
son’s) issue by representation. 

13. A died intestate, having sur- 
vived his wife. He left a daughter 
aged 30 and a son who came of age 
a day after A’s death. On a con- 
test for administration what princi- 
ple should guide the Court? 

14. State a case illustrative of 
the equitable maxim: “Jn pari de- 
licto, melior est conditio posst- 
dentts.” 











15. A agreed in writing with B 
that if B would take care of him, 
board and clothe him for the rest 
of his life, he would in his will de- 
vise a certain house and lot to him. 
B carried out the agreement only to 
discover at A’s death that A had 
devised the house and lot to C. 
What remedy had B? (a) Against 
A’s estate? (b) Against C? 

16. John Jones, through an in- 
termediary, conveyed his real es- 
tate to his wife Mary in fraud of 
creditors. Mary conveyed to one 
Brown, a bona fide purchaser, giv- 
ing him a deed wherein her hus- 
band did not join, receiving from 
Brown $5,000. Green, a creditor, 
filed bill against Mary and Brown, 
to set aside the conveyances on the 
ground of fraud. Green demon- 
strated that the conveyance from 
Jones to his wife was a_ fraud 
against creditors. What right had 
Brown as against Green? 

17. Vail was injured in a col- 
lision between a jitney wherein he 
was riding and a trolley car, 
through the joint negligence of the 
chauffeur of the one and the motor- 
man of the other. He sued the 
company operating the jitney and 
the trolley company. On the eve 
of the trial, realizing the precarious 
financial condition of the jitney con- 
cern, he gave them a release in con- 
sideration of a small payment. The 
trolley company having learned of 
this, applied to the Court for leave 
to file a supplemental answer set- 
ting up this release as a defense. 
Should the application be granted? 

18. The A. B. Railroad Com- 
pany, a railroad corporation organ- 
ized under the laws of New York, 
and operating in New Jersey, 
owned a tract of land whereon they 
erected a turntable. The tract was 
not fenced and the turntable was 
left unguarded. Johnny Smith, 
aged nine, living in Paterson, N. J., 
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was attracted by the turntable, went 
into the lot to play on it and was 
injured. You are retained to sue 
the railroad. In what Court would 
you bring suit, and why? 

19. During a recess in the trial 
of a civil case, plaintiff's attorney 
sent a box of candy to a woman 
juror. (a) What, if any, crime did 
he commit? (b) Give Blackstone’s 
definition of it? 

20. A having been convicted of 
burglary, his trial counsel engaged 
counsel to carry up the case for re- 
view. The latter conceived that in 
a number of instances there were 
erroneous rulings by the trial Judge 
to which no exceptions had been 
taken, and some instances where 
discretionary rulings by the Court 
had been unjust to the defendant. 
Could he have either of these rul- 
ings considered by the Appellate 
Court? If so, give procedure. 

21. In an action for divorce by 
A, the wife, against B, the husband, 
the service upon B was by publi- 
cation, B not appearing. Subse- 
quently, the attorney for A applied 
for an order for the payment of 
alimony. Should he succeed ? 

22. Under what circumstances, if 
any, will the Court of Chancery 
order a receiver of an insolvent cor- 
poration to sell encumbered prop- 
erty in litigation free of liens? 

23. B was indicted and convicted 
for carnal abuse of one X, and on 
appeal urged that the trial Court 
erred in excluding certain questions. 
The manager of the company of 
which B was an employee was 
asked: “Do you know what his 
(the defendant’s) reputation is 
among his fellow workmen as to 
his chastity and morality?” The 
Court excluded this question. The 
witness was next asked: “Do you 
know what his (the defendant's ) 
reputation is in the community in 
which he lives and works?” This 

















question was also excluded. Were 
these rulings of the trial Court cor- 
rect, and if so, why? If not, why 
not ? 

24. On cross-examination a wit- 
ness was asked whether or not he 
had ever been convicted of a crime. 
The question was objected to on the 
ground that it did not specify the 
crime, the date of conviction, and 
the Court in which the conviction 
was obtained. The Court sustained 
the objection. Was this correct? 

25. Prepare an answer in an ac- 
tion for negligence, denying the al- 
legation and setting up separate 
defenses. 

26. Prepare a complaint which 
shall provide for recovery on a 
quantum meruit. 

27. In an action on a contract en- 
tered into in the State of New 
York, the defendant, at the trial, 
offered as a defense the illegality of 
the consideration for the contract 
under the provisions of the statutes 
of the State of New York. The 
plaintiff objected upon the ground 
that such statutes had not been 
specially pleaded. Rule on the ob- 
jection. 

28. A and B were engaged in a 
law suit. Each was represented by 
an attorney. A brought B into the 
office of his attorney X, and after 
X had talked with B, in the absence 
of B’s attorney, a settlement be- 
tween A and B was there effected. 
What have you to say as to the con- 
duct of X in this matter? 

29. X, a creditor of Y, filed a 
bill to have a conveyance made by 
Y to Z set aside on account of 
fraud. It appeared by the allega- 
tions of the bill that X’s claim had 
not been reduced to judgment and 
Y moved to strike out the com- 
plaint. Rule on the motion. 

30. A brought an action for 
specific performance of a contract 
to convey land and a decree was 
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made by the Court that defendant 
convey to complainant. Defendant 
refused. What steps, if any, should 
complainant take in order to vest 
title to the land in himself ? 





N. J. BAR ADMISSIONS, MARCH 
TERM, 1925 





The following were admitted as 
attorneys by the Supreme Court of 
the State at the March Term, 1925: 


NEWARK 


Albert, R. Lillian, 927 Pruden- 
tial Bldg. 

Berlin, Max J., 800 Broad St. 

Berry, Raymond H., Prudential 
Bldg. 

Bierman, Albert H., 926 So. 
18th St. 

Brown, Henry Perry, 40 Clin- 
ton St. 

Cantalupo, William S., 24 Bran- 
ford Place. 

Cohen, Samuel George, 207 Mar- 
ket St. 

Durham, Raymond E., 66 Ridge- 
wood Ave. 

Durr, Mary C., 927 Prudential 
Bldg. 

Dvorken, Harry, 790 Broad St. 

Ferris, Joseph T., 3614 Fulton St. 

Goldberg, Louis D., 24 Branford 
Place. 

Goldstein, William, 164 Market St. 

Huebner, Rudolph A., 1026 
Union Bldg. 

Jacobson, Ralph H., 20 Clinton 
St 


Jaeger, William J., 790 Broad St. 

Kaveny, Thomas Bruce, 20 Clin- 
ton St. 

Krafte, Matthew, 951 Broad St. 

Mareiniss, Max J., 65 Belleville 
Ave. 

Mayer, Mignonette Residor, 382 
Clinton Ave. 

Meisner, Max, 308 Prudential 
Bldg. 

Piaget, Eugene A. M., 763 Broad 
St. 
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Potter, Thomas, 164 Market St. 

Reichenthal, Ralph, Chamber of 
Commerce Bldg. 

Schnur, J. Charles, 130 Market 
St. 

Sliker, Lawrence S., 145 Second 
St. 

Sobo, Aaron, 790 Broad St. 

Tischler, Saul, 24 Branford PI. 


Jersey City 


Barison, Edward B., 665 New- 
ark Ave. 

Brown, Harry C., 15 Exchange 
Pl. 

Cottrell, Charles, 75 Montgomery 
St. 

Doherty, Thomas P., 2771 Boul- 
evard. 

McCarthy, Frank P., Dickinson 
sm. S. 

McNaughton, John, 243 Wash- 
ington St. 

McNulty, Thomas, 1 Exchange 
Pi. 

McTague, James A., Jr., 921 Ber- 
gen Ave. 

O’Brien, George J., 471 Pavonia 
Ave. 

O’Toole, James Arthur, Law 
Dep’t, Court House. 

Ruskin, Victor, 1 Exchange PI. 

Tumulty, James A., Jr., 69 Con- 
dict St. 

Twomey, Jeremiah, 18 Gardner 
Ave. 

PATERSON 


Basile, August M., 140 Market 
St. 

Baten, Samuel, 107 Vreeland 
Ave. & 

Coven, Emanuel R., 160 Market 
St. 

Kurlantzick, David C., 126 Mar- 
ket St. 

Rosenfeld, Samuel, 459 East 
Thirty-first St. 

Schamach, Milton, 140 Market 
St. 
Shapiro, Herman, 140 Market St. 
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Smith, Reuben L., 5 Colt St. 
Weiss, Isadore Arthur, 152 Mar- 
ket St. 


PASSAIC 


Darmstatter, Charles W., Passaic 
Nat’! Bank Bldg. 

Gross, Anthony V., 179 Wash- 
ingto PI. 

Hutchison, Galen Otis, 657 Main 
Ave. 

Longstreet, William C., 268 High 
St. 

Simon, Irving, 174 Columbia 
Ave. 

Stein, Mark Henry, 700 Main 
Ave. 

Walker, Harry R., Jr., 204 How- 
ard St. 


TRENTON 


Boscarell, John J., 465 So. Broad 
St. 
Jordan, John LeRoy, 311 N. 
Montgomery St. 

Lewis, Irving H., American Me- 
chanic Bldg. 

Marolda, James R., 127 Ander- 
son St. 

Quinn, Charles, Ist National 
Bank Bldg. 


ATLANTIC CITY 


Glenn, Milton W., Real Estate 
and Law Bldg. 

Goldstein, Samuel A., 228 N. 
Massachusetts Ave. 

Hurst, Emanuel, 4 Sherman PI. 

Kiess, Emory J., 2 States Ave. 

LeWine, Oscar, Guarantee Trust 
Bldg. 


CAMDEN 


Galen, Daniel P., Security Trust 
Bld. 

Hermann, Isadore H., 503 Mar- 
ket St. 

Kulp, Chas. E., 517 Federal St. 

Tilton, Howard S., 328 Market 
St. 
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OTHER PLACES 


Appice, Anthony, Well 
Building, Montclair. 

Bardfeld, Leon M., Bray Bldg., 
Vineland. 

Barshay, Jacob Saul, 38 Park 
Row, New York City. 

Bernstein, Libby E., Babcock 
Bldg., Plainfield. 

Bowers, Clark C., 189 W. Wash- 
ington Ave., Washington. 

Brody, Dora, 8 Bergenline Ave., 
Town of Union. 

Eichhorn, Victor H., 22 West 
Milton Ave., Rahway. 

Ferry, Leland F., 19 Dean St., 
Englewood. 

Gambit, Henry M., 95 Broad St., 
Elizabeth. 

Glasby, Elizabeth, 484 Bloomfield 
Ave., Montclair. 

Gordon, Stanley Meacham, 208 
West Fifth Ave., Roselle. 

Groendyke, Wessel N., Lawyers 
Bldg., Rutherford. 

Harding, Elizabeth H., 102 Som- 
erset St., New Brunswick. 

Josephson, Archie, 23 Jaques St., 
Elizabeth. 

Levenson, Florence, 65 No. Ful- 
lerton Ave., Montclair. 

Littauer, Nathan J., 614 Bergen- 
line Ave., West New York. 

Markowitz, Moses, 746 Hudson 
Ave., West New York. 

McCauley, Cyril J., National 
Bank Bldg., West Hoboken. 

Newmark, I. Ezra, 17 Washing- 
ton St., Morristown. 

Osborne, Scott L., 63 Eppirt St., 
East Orange. 

Platoff, Marvel S., 
Bldg., Union Hill. 

Quaglia, Carl A., 80 Park St., 
Orange. 

Rubin, William, 473 Broadway, 
Bayonne. 

Sisselman, Solomon A., 905 
Spruce St., Roselle. 

Slonim, Samuel, 988 Park Ave., 
Woodcliff. 


Mont 
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Snevily, Robert S., 141 Broad- 
way, Room 1306, New York City. 

Soons, Sydney G., 34 Nassau St., 
New York. 

Spindel, Morris M., 163 Out- 
water Lane, Garfield. 

Tansey, Raymond, 10 Broad St., 
Red Bank. 

Towe, Harry L., 12 Park Ave., 
Rutherford. 


The following were also ad- 
mitted as counselors at the same 
Term: 

NEWARK 


Bern, Maurice, 20 Clinton St. 
Bessman, Edward S., 20 Clinton 
St 


St 


Brams, Herman W., 951 Broad 


Cozzoline, Frank, 738 Broad St. 

Dorgeval, Harold F., 24 Bran- 
ford Place. 

Finkelstein, Milton J., g Clin- 
ton St. 

Griffinger, Harry, 31 Clinton St. 

Holland, Joseph F., 738 Broad St. 

Katchen, Ira J., 790 Broad St. 

Kelly, William J., 19 Clinton St. 

Kohn, Sylvan H., 790 Broad St. 

McClosky, John J., 24 Branford 
Place. 

Nardiello, Joseph F., 20 Clinton 
St. 

Nowakoski, Alfred G., 790 Broad 
St. 

Pollard, Robert S., 164 Market 
St 


St 


Potoker, Benjamin, 738 Broad 


Thiele, Richard Hardie, 790 
Broad St. 

Weigand, John F., 116 Market 
Se. 

Werner, George J. H., 47 New 
St. 

Jersey City 
Blumberg, Leo, 15 Exchange PI. 


Byron, Nicholas, 507 Summit 
Ave. 
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Capelli, George A., 586 Newark 
Ave. 

Dwyer, Patrick A., 75 Montgom- 
ery St. 

Ewald, Henry, Jr., 587 Summit 
Ave. 

McCarthy, James J., 206 Fair- 
view Ave. 

McMaster, John D., 1 Exchange 
Pl. 

Nolan, Ezra L., 128 Monticello 
Ave. 

O’Mara, 
change PI. 


Edward J., 15 Ex- 


ATLANTIC City 


Cole, Maurice Y., 619 Guarantee 
Trust Bldg. 

Jeffers, W. Lindley, 306 Chelsea 
Bank Bldg. 

Ridgway, S. Paul, 650 Guarantee 
Trust Bldg. 

Warke, Robert L., Jr., 700 Guar- 
antee Trust Bldg. 


PATERSON 


DeYoe, Willard L., 126 Market 
St. 
Dunn, James M., Romaine Bldg. 
Rabinowitz, Isadore, 126 Market 
St. 
ELIZABETH 


Kirk, James T., 120 Broad St. 

Mahoney, William J., Jr., 128 
Broad St. 

Ryan, John F., 80 Broad St. 


New Brunswick 


Edgar, Joseph H., 40 Paterson 
St 


Fuchs, John, 354 George at 
Hendler, Louis L., 393 George 
St. 


OTHER PLACES 


Aitken, Douglass V., 26 S. Laurel 
St., Bridgeton. 

Bach, Nicholas, 723 Hoboken St., 
West Hoboken. 

Berstecher, Fred, 282 Main St., 
Orange. 
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Brenner, Philip M., 46 Paterson 
St., New Brunswick. 

Breslin, John J., Jr., 296 Ridge 
Road, Lyndhurst. 

Bryant, Donald Reid, 205 Broad 
St., Bank Bldg., Trenton. 

Burger, Abe A., 51 Chambers St., 
New York City. 

Cella, Geo. A., Broad St. Bank 
Bldg., Trenton. 

Collins, Robert T., Somers Point. 

Davis, Frank W., 313 Market St., 
Camden. 

Davis, Raymond F., 56 Broad 
St., Bloomfield. 

Echentille, Chas. F., 400 Moun- 
tain Road, West Hoboken. 

Giordano, Ralph E., 284 Main 
St., Orange. 

Glenn, Alfred T., Jt., Mays 
Landing. 

Goldweber, Joseph M., 473 
Broadway, Bayonne. 

Johnson, Frank L., 14 No. Vic- 
toria Ave., Ventnor City. 

Kisselman, Carl, 541 Market St., 
Camden. 

Kreps, F. Stanley, 603 8th St., 
Ocean City. 

Lavin, Henry St. C., c/o Thomas 
Brown, Perth Amboy. 

Lowenkopf, Leo S., 175 Smith 
St., Perth Amboy. 

Mapletoft, Charles F., 308 Main 
St., Orange. 

Peck, Howard, 56 Broad 
Bloomfield. 

Pindar, David A., 84 Washington 
St., Hoboken. 

Plympton, George F., Hacken- 
sack Trust Bldg., Hackensack. 

Rothstein, George, 163 Bergen- 
line Ave., Town of Union. 

Rubenstein, Chas., 462 
way, Bayonne. 

Spiro, Jacob, 51 Chambers St., 
New York City. 

Sullivan, John J., Wyckoff Ave., 
Ramsey. 

Woods, Elmer B., Prosser Bldg., 
Pitman. 


This 
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